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BRIEF 


FOR APPELLANTS MARTIN KAHN 
AND ERNEST 


STATEMENT 
The appellants appeal from a judgment rendered in 
the United States District Court for the Eastern District of 
New York (Pratt, J.) rendered July 16, 1976, dismissing the 


petition for a writ of habeas corpus. 


On October 7, 1974, petitioners were convicted of 


possession of gambling records in the first degree based upon 


their pleas of guilty entered vuly 11. 1974 {n the Nassau 
County Court, Nassau County, New York. Petitioner Kahn 
Was sentenced to a monetary fine and a ten monti period 
of incarceration. Petitioner Fendt was sentenced to a 
monetary fine and a 45 day term of incarceration. 

On January 22, 1976, the Appellate Division 
of the Supreme Court of the State of ‘iew York Second 
Judicial Department unanimously affirned the petitioners' 


convictions without opinion. 


On March 4, 1976 the Hon. Sol Wachtler, 


Associate Judge of the New York State Court of Appeals, 


denied petitioners‘ application for leave to appeal to said 
Court. 

On May 5, 1976, Petitioners souqnt a wrtt 
Habeas Corpus in the United States District Court for 
Eastern District of ‘ew York. Said Petition was dismissed 
by order of Judae Pratt on July 16, 1976. 

A Notice of Appeal was duly filed on Auqust 
1976 and by order of Judge Pratt, entered September 24, 


a Certificate of Probable Cause was granted. 


THE ISSUES 
-0 FOR REVIEW 


Does the Supreme Court's Decision In Stone 
Vv. Powell Preclude the Petitioners writ of 
Habeas Corpus Seeking Federal Review of 
their State Court Convictions? 


FACTS 


Following Petitioners arrest and prior to their 
pleas of guilty, petitioners brought on a motion to 
suppress physical evidence seized pursuant to a searcn warrant on 
the basis of the lack of probable cause due to the insufficiency 
of the underlying affidavits and testimony before the issuing 
judge. Said motion was denied, but a hearing was granted 
on the issue of veracity and accuracy of the affidavit and 
testimony A-14, 15 

The hearing was held before the Hon. Douglas F. 


Young, Nassau County Court Judae, woo held that petitioners 


had failed to prove perjury by the affiant and, therefore, 


the motion to suppress was dented. A-1-9, if€ 
The petitioner's convictions were unanimously affirmed 
Appellate Division of the Supreme Court of the State 


York and leave to appeal to the Court of Appeals was 


1976, petitioners filed a writ of Habeas 
Corpus, in the United States District Court for the 
‘Eastern District of New York seeking to overturn their 
state court convictions. 

The petitioners alleqed they did not receive a full, 
fair and adequate hearing in the state court proceedings in 
that the trial judge refused to consider the material 
misstatements and misrepresentations of fact contained in 
the affidavit and testimony in support of the search warrant 


as was established at the hearing. A-12 to A- 20 


The petition alleged that the trial Court limited 
its inquiry solely to the issue of perjury by the affiant, 


following the ‘lew York State Court of Appeals ruling in 


People v. Alfinito. and by reason of such limitation and 


the following inaction by the appellate courts, the 
petitioner's Fourth Amendment Rights were violated. 
A-12 to A-20. 

In its memorandum and order dismissing the 
Petition, the Court indicated 


"Whatever may be the merits of 
petitioner's argument, we may not 

now consider them, for the Supreme 
Court in Stone v. Powell, (44 U.S. 

L. M. 5313) on July € TS76 closed 

the federal District Courts to 

habeas review of state court search 
and seizure issues where the state has 
Provided an opportunity for full and 
fair litigation of the claim.’ A=22 ,23 


Pursuant to the New York State Court 


decision in PEOPLE 


v. ALFINITO, 16 NY 2d 181, hoiding 
". .<that section 813-C of the Code af 
Criminal Procedure is to be construed 

$6 as to permit an inquiry as to whether 

the affidavit's st-tements were perjurious; 
second, that the burden of proof is on the 
person attacking the warrant (See United 
States v. Goodwin, 9 Cir., 1 F.2d 368: United 
States v. Napela., 2 Cir... 28 €.2d 898), and 
third, that any fair doubt arising from the 
testimony at the suppression heering as to 
whether the affidavit's allegations were 
perjurtous should be resolved in favor of the 
warrant since those allegations have already 
been eyamined by a judicial officer in 
issuing a warrant”, 


the trial court found that the defendants having failed to 
meet the burden of proof required to prove perjury, concluded 


that the motion to suppress must be dented. A-9 


As indicated in Alfinito and reaffirmed by the trial 


court, although statements and misrepresentations of fact may 
be found in the application in support of the warrant, unless 
proven to be perjuriously made, they will not vitfate the 
warrant. A-7 This 1s true despite the fact that absent 

said misstatements and misrepresentations of fact, the 
allegations contained in the application may drop the proof 


below the level of probable cause. 


In contrast to the limited scope of inquiry permitted 


under the New York State rute, case law in this circuit holds that 


where the affidavit contains either deliberate or material 

misrepresentations that reduce the proof br vw probable 

cause the warrant should be declared invalid. United States 

¥, Gozza, 365 F 2d 206, 223+24 (2@ Cir 1966): United States 

1066, 1070 (2d Cir. 1972); United States 

2d 837 (2d cir 1973); United States v. La 

Veccnes, £13 F 2d 1210, | | (2d Cir. 1975) 

Pursuant to the Supreme Courts ruling in stone v. 

Supra., federal Habeas Corpus review of state court search and 

seizure issues is precluded where the state has provided an 

opportunity for a full and fair litiaation of said issue. 

See Petillo v. ‘lew Jersey, 19 Criminal Law Reporter 2535 

(USDC NJ). Thus, the issue to be determined by this Court 

1s whether petitioners were denied a full and fair litiqation 

of their Fourth Amendment claim by reason of the limited 


scope of inquiry permitted by the Alfinito rule. 


As mandated by the Fourth Arendment to the United 


ate ,onstitution, no warrants sha ssue but upon a 
States Constituti t nail €¢s but 


showing of probable cause. 
As a means of implementing said constitutional quarantee, 
The New York State Legislature enacted Article 690 of the 


Criminal Procedure Law mandating, in part, that 
"2.The application must contain: 

(b) A statement that there is 

reasonable cause to believe that pro- 

perty of s kind or character described 

in section 690.10 may be found in or upon a 

designated or described place, vehicle or 

person; and 

(c) Allegations of fact supporting such 

statement..." 


Criminal Procedure 


(6), (¢) 

It is the petitioner's contention that by reason of 
the test applied by this circuit and the requirements 
mandated by the New York State Lenislature pursuant to 
CPL sec 690.35 Sd 2 (6b), (¢), @ misstatement of fact {ts 
tantamont to no fact at all and if said misstatements were 
of a material nature, without which probable cause not 
established, then the trial court in refusing to consider 
said misstatement denied petitioners an opportunity for a 
full and fair litigation of their claim. 

Moreover, the fact that the trial Court followed 
the narrow New York State or Alfinito rule as enunciated 
by the New York State Court of Appeals, compounds the 
deniz’ of due process by denying Petitioners ad2quate 
appellate review in the State level. 

Although a state is free to develop its own law of 
search and seizure to meet the needs of local law enforcement, 
it may not authorize police conduct which touches upon the 
Fourth Amendment Riqhts, reaqardless of the labels which it 
attaches to such conduct. Sibron v. ‘U. Y. soe 89. 


It is respectfully submitted that the limited scope of 


inquiry permitted under the New York State Alfinito Rule 


infringes upon the Petitioners' Fourth Amendment Rights to 


such an eytent, that Petitioners were denied an opportunity 


mendment 


their Fourth A 
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SHORT FORM ORDER 


DOUGLAS F. YOUNG 


OF THE STATE OF NEW YORK. ION. WILLIAM CAHN 


a” 


District Attorney 
~—e@aqainst— » 
cI 


dasgau County 

Mineola, New York 
MARTIN KAGN and ERNST PEND:, 
BRACKEN & SUTTER, ESOS. 
Attorneys for Defendants 
12 Willis Avenue 
Mineola, New York 11501 


Defendant. 
a 


The subject matter of this proceeding is a seerch warrent 
which wae signed Ly a judye cf this Court y 1973. There- 
after a motion was made ettacking tne urcunds for 
search warrant, zlleging lack cf probrbic cause. A nerring wea 
by the issuing judge and en order was issued on Mz, 31, 172 sustaining 
the validity cf the warrant. Thereupon tie defendants mece enother 
motion attacking the validity cf the issuance of the seurch warrant 
and seeking a hearing on that issue. This was broujnt on by an order 
to show cause and orii argunent was heard by the issuung judge cn 
October 24, 1973. Following crgument cn the motion the judge on 
November 2, 1973 ordered that a second nearing be neld, immediately 
preceedciny trial, "to determine the eccuracy of the allegations 
contained in the supporting documents to tie Se2rch warcent"*. The 
issuing judge who was also the «dministrecive judge cf tne County 


Court, then assigned the case to me for tne heariny and for trial, 


Ami 


People v. Kahn and Fendt Paye 2. 


The defendants’ first point is bused upon the argument. that 
this hearing can only be properiy heord and decided by the judge who 


issued the warrant. Ags detendants cgree, this is net the situetion 


Gealt with in People v. McCall, 17 N.Y. 2d 152. The opinion in McCall 


states (p.155) that it is prefercble to apply te the judge who made 
the crder but that 1s a reference to a hearing on proboble cause for 
the issuance of the warrant. In this matter, at its present stage, we 
deal with the “Alfinito" (People v. Alfinito, 16 N.Y. 2d 181) issue, 
(perjuriousness). The question as to the showing of probable cause 
has been litigated before the issuing judge, as stated above, and was 
determined by his order dated May 31, 1973 sustaining the warrant. I 
know of no ruling that the “Alfinito" issue can be decided only by the 
judge who issued the warrant. {f hold that there is aone. 

In this New Yerk jurisdiction it appears that the only basis 
for attack which remains to the defendant is the question of whether 
the affiant committed perjury. Wnen the judge ordered this hearing he 
cited People v. Alfinito, supra; People ve © -limine, 16 N.Y. 2a 477; 
and People v. Czmeron, 40 A.D. 24 1034. These stand for the right te 
litigate the question of "whether the efiidavit's statements were 
perjurious". People v. Alfinito, supra, page 185. Nevertheless the 
defendants seek to Lase their attack on other grounds. 

The defendants* second point is stated thusly: 

HAD THE ISSUING JUDGE KNOWN THE FACTS 
AS DEVELOPED IN THE HEARING HE WCULD 
NOT HAVE ISSUED THE WARRANT 


J 


. a 


People v. Kahn and Fendt Page 3. 


Unfortunately this again zvoids the point. The defendants 
continue to becloud the issue by injecting reference to “the issuing 
judge". As has been shown, it is immaterial which judge ie presiding 
at this second phase hearing (the first phase being the “probable cause" 
hearing). Then the Gefendants, in their arguncnt, attempt to by-pass 
the issue of perjuriousness entirely, und substitute for it same 
aifferent critcria. These are issues waich have been enterteined by 
several federal ccurts - questions pertaining to the effecta of 
misrepresentation, mistake, negligence, reck lessness, and the sever~ 
ability of such mutters if they are fcund to cxist, Oiviousiy it would 
be easier to attack the warrant on grounds thet an affidavit wag 
recklessly or negligently made than cn the ground of perjury. 

"Perjury is a powerful word, but it mst 
be recognized that no other will suffice 
« « « LE the motion to Suppress is suc- 
cessful, no other conclusion is pcessible 
but that the affiant officer €*liberately 
lied to the meyistrate." ("A Dilemma For 
Defense Counsei", Joseph D. Grano, L-w 
Forun, Vol. 1971, Ds 405); 

The quotations below constitute the agefendants’ disclaimer 
any charge of perjury (Emphasis is supplied). 


In defense counsel's Memorandum of law he states (page 7): 


"The Court having been mislead by virtue of 
a migstatement, though meyhaps not not (sic) 


perjurious testimony, €u@ Worrant sheule b: 


vitiated on these jrounds alone." 
On page 12 of the memorzndum he states: 


"it i¢ not the intention of the writer to 
20213 not OF Le writer to 
ascribe: to the applicant NOY these who 


Sworn testimony deliberate per; ury. Rather 
. 
Ae ry, 


People v. Kahn and Fendt 


it is the intention ci the 
indicate that the whole trut 
within them and thet Lhere- 
errors in racollection or 
leed to the issuance of thi 6 


In the minutes of the neariny Lbetore me, et page 14 (Mr. 
Sutter is for the defendants, Mc. Delligatti is the Assistant District 
Attorney): 


This is what we call the 
Aifinito issue, right? 


SUTTER: No, Six. 
CCURT ;: 
SUTTER: No, @ir. 


DELLIGATTI: I bclicve Judge Altimari would 
agree that this is the Aifinito 
issue 


I Gon't know what else it can 
be. 


if Your Honor please, there 
comes a time in every cvutse of 
litigation when new _ eorios are 
udvancea and whe * pellate Courts 
rule Upon them, ' .fSVO Never -= 
and I know Your Honor has read my 
argument before Judge Altimari end 
I wes very cautious to never accuse 
ony Naesau pee aetective of 2 Sia 
jury, end I toid him point blenk 
thet I would not de so unless IT 
have conerete evidence of it. We 
have some evidence, wniich in Judge 
Altimeri'’s opinion led, I would 
assume, to the conclusion that there 
Might have been a mistake made. Wow, 
if a mistake has been muse, we go way 
back to the original coram nobis 


situations. JiacD i Reese She 


Pege 5. 


ico doubt the statements that 


were mage hy the superintendent, 
cond I wonder vnether or not some 
day there will come a theory 

that if the entire warrant is a 
fraud upon the Court, inadver- 
tently »rought about by law 
enforcencnt officials, whether 

Of net Chat is not void ab initio. 
That is the issue that we raise 
here today.” 


See also the statement of the Assistant District Attorney at 
Page 16:3 


"MR. DELLIGATTI: Mr. Sutter is correct. He never 
in his aryument before Juage 
Altimari eccused eny police 
officer of perjury, and he waz 
Very careful not to . . 4° 


Mr. Sutter on Page 19 (discussing oa hypothetical example): 


"MR. SUTTER: Now, the question presented here 
is is that warrent valid based 
upen perjury not of the police 
officer, because the police 
officer reports accurately 

hat which I say, but the whole 
thing is a hoix. 


THE COURT: Well, it gets brck to what we 
Mentioncd before, it seems to 
me, «hich is tnat we have es~ 
teblished authority that this 
Gocen't vitiate the warrant, 
wiercas you claim that there 
sShouta be » change in the law 
end some any it will come. 


MZ. SUTTER: At least on i Federal level 


On pages 50-52, Mr. Sutter states his intention of showing that 


the superintendent lied to the detectives, giviny nim falee information, 


thereupon this exchange occurred}; 


A-o 


People v. Kahn and Pendt 


“MR. 


SUTTER: 


Page o. 


As soon a8 I call the superin- 
tendent, whe allegedly saw what 
was inside thet room, and we 
eateblish that he couldn’t have 
gotten in there to see it. 

Now, I intend to tie this to- 
gether to show thet, No. 1, he 
misied the cetective completely, 
that it wus a mere suspicion on 
his part, that he was never in 
that room, that he couldn’t have 
gotten into it . « s 


I stil! object, Your Honor, on 
the yround that it dees not go 

to whether or not Sergeant Lang's 
affidavit is perjurious or ine 
correct. 


It seems to me it's all directed 
to information of the person I 
referrec to previously as an 
informant, meaning, the superin- 
tendent. 


This portion is, yes, Your Honor. 


Well, is that relevant to what I 
call an Alfinito hearing? 


Not under New York Standards today. 


Then, I am going to have to limit 
it t6 those standards. 


In other words, you will not let 
me go beyond the restrictions that 
have been placed by the Court of 
Appeals, thouyi: mot affirmed in 
any manner by the Supreme Court? 


That's correct. 


In other words, you will not allow 
me te develop that maybe the super- 
intendent perpetrated a fraud upon 
this Court in the issuance of a 
warrant? 


People v. Kahn and Fendt 


THE COURT: wnat's correct. 

MR. SUTTER: Or a treud upon Sergeant Lange? 

THE COURT: Right. 

MR. SUTTER: Okay. 
I should not say “okay”. I @id 
not meen to be cisrespectful, 
and I don't want the record to 
indicate thet I was in any 


manner. 


COURT : No, I didn't take it as such, 
Mr. Sutter." 


The defendants ad: t to alleged mistakes and contradictions 
in the affidavits and testimony and urge that these May constitute ao 
fraud on the Court (but not perjury) and that this should be sufficient 
to vitiate the basis for the warrant. Defense counsel cites no 
authority for this argument cther than a general reference to federal 
rulings. An example of such a federal ruling 1s the recent case of 
United States v. Thomas, 489 F 2d 664 (CCAS) (sce also the cases cited 
therein). 

In one case published recently, (People v. Nieves, Sup. Court, 
New York County, BYLJ 5-7-74, Page 195, Col.4) the New York court did 
ellow itself to be drawn into what the court termed "the thicket of 
previous decisions involving the issues of innocent misrepresentation, 
reckless or intentional misrepresentation, fraud, perjury an questions 
of severability of pertions of the affidavit (note, Columbi, Law 
Review, Vol. 7, p. 1531). 


There are no New York appellate court rulings supporting this 


contention of which I am aware. A- ( 


People v. Kehn and Fendt Page 8. 


On the other hand, <s already outlined ahove, the Sew York 
appellate courts have clearly stated that tne ipplicable meusure for 
testing the validity of a warrant is perjuricusness of t statements 
mace by the affiant. Viost recently this wes the pronouncement by the 
First Department in People v. Porter, } ¥ 28/], 354 wxvis. 24 
424, 

Por a period of upwerds of five years opinions of several federal 
courts entertaining the issues of the etfects of various kinds of mis- 
representations upon warrants end eavesdropping orders have been 
published. The United States Supreme Court has not ruled on the issue, 
however. Our New York appellate courts nave had ample opportunity to 
adopt this expanded basis for attack on warrants beyond perjuriousness. 
They have not done sc. I consider it inappropriate for tnis nie prius 
court to attempt to de so. 

Aside from the failure to deal with the issue of perjury the 
defendant was in the anomalous position cf attemptiny to attack the 
credibility of the supcrintendcnt cond then using the statements of the 
superintendent to attompt to attack tne credibility cf the detective. 

However, the recollection of the superintendent was so self- 
contradictory, vague and vacillating as to be virtually useless as a 
basis for contradictiny enother person, ict salon. proving perjury. 
Several pages of examplee of this kind of testimony by the superintendent 
(commencing on puye 110) could be cited. Then there was a direct 
contradiction by the building owner cf the testimony of the superintendent 


as to who had entered the epurtment involved. 


Beople vy. Kahn and Fendt Page 9. 


In one instance, the statement of the detective in his affidavit 
that "Tiny" (one of the defeadants) had put i deadlock on the door and 
refused to give the superintendent a key appears to be patently incorrect. 
It conflicts with the other Statements made by the detective concerning 
the deadlock. Taking into account the muddiecd state of the superintendents 
mental processes I believe the discrepancy can be ascribed to a failure 
of accurate communication with the superintendent. 

In this cage I em constrained to apply the standard laid dow 


by the Court of Appeale in People y. Alfinito (supra), viz.s 


"We hold as follows; first, that section 8l3-c 
of the Code of Criminal Procedure is to be con- 
strued so as to pemoit an inquiry as to whether 
the affidavit's statements were perjuriocus; 
second, that the burden of proof is on the 
person attacking the werrant (see United states 
ve. Goodwin, 9 Cir., 1 F.2d 36; United States 

v. Napela, 2 Cir., 28 F.2d 893), and third, 
that any fair doubt arising from the testimony 
at the suppressal hea:ing as to whether the 
affidavit's allegations were perjurious should 
be recolved in favor of the warrant since those 
allegations have already been examined by a 
judicial officer in issuing a warrant.” 


The issue is one of perjury and the defendants having disclaimed 
any allegation of perjury and having failed to meet the burden of proof 
required to prove perjury, the motion to suppress must be denied. 


SO ORDERED. 


DATED: _June 19th, 1374 DOUGLAS PF, YOUNG 


J.C.C,. 


Gr OTR TT ITT T oF PET FE ENT TE re 
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HON. CHARLES MARGET1 »  hiviitaie Dbselies 
‘HON. VINCENT D. DAMIANI | 
HON. MARCUS G. CIURIST 
HON. JOSPEH F. HAWKINS | 


The People of the State of New York, 


Respondent, 
Order on Appeals* 
Vv, from Judgments, 


Martin Kahn and Ernest Fendt, 
Appellants. 


ewww we KX 


In the above entitled cation, the above named Martin Kahn: 
and Ernest Fendt, defendants in this action, having appealed 4, 
to this court from two judyments {one as to each defendant) of 
the County Court, Nassau County, both rendered October 11, 1974; 
and the said appeals having been argued by Gino Papa, Esq. of b* .¥s7)\ = 
counsel for the appellants and arguod by Anthony J. Girese, aS 
Esq., of counsel for the respondent, due deliberation having | ?7. 
been had thercon; and upon this court's decision slip here- *« + 


‘. 


tofore filed and made a part hereof, it is . i! 
PS? yee GH 


eg 


ORDERED 2 two judgments appealed from are hereby 
y af i 


unanimous] and it is further 


ORDERED that the cage is hereby remitted to the County 
Court, Nassau County, for proceedings to direct appellants to 
Surrender themselves to said court fa order that execution of 
the judgments be commenced or resumed (CPL 460.50, subd. 5), 


Enter: 


A- i0 


athe’ 


weg pte go é 2 Kaen cal i W<Ge aoe Nahe Pree 
ewe UP 2 a SS VO 


Court of Aupeals 


BEFORE: HON. SOL WACHILER. Associate Judge 


THE PEOPLE OF THE STATE OF NEW YORK 


CERTIFICATE 
acainst 


DENYING 
MARTIN KAHN and LEAVE 
ERNEST FENDT 


vr 
I, SOL. WACHTLER, Associate Judge of the Court of Appeals of the State of New 
upon application timely 


certificate pursuant to CPL 46920 and 


York, do hereby certify that, made by the above-named appellant for a 


; r. 
record and proceedings herein,* there’ is no 


question of law presented which ought to be reviewed by the Court of Appeals and permission: 
to appeal is hereby denied 


Dated at Mineola 


March 4 


Associate Judge 


*Description of Order: Judgment of County Court, Nassau, October ii, 
affirymed by Appellate Division, 


Second Department, January 28, . 


eV, Ao : < . = bt 5 e PS TTP ET ~— ni . 
! ec lak e No. 30-4095052" ‘ Man Tr. ‘ ' " = 


Ousitied in Nassau Count¥ ae uu. Ou Ak 
‘ommission Expires March 30,1844 | 


el 


DISTRICT COURT 


ICT OF NEW YORK 


UNITED 
MARTIN 


Petitioners 


ORDER TO SHOW CAUSE 
J. FLOOD, as Warden of the 
sounty Correctional Faci Lity, 
People of the State of New 
and through the Hon. Denis 
strict A y of the 
County of Nassai 


Respondents. 


Upon the ver , cit 3 the exhibits annexed 


thereto and the exhibit submitted under separate cover herewith 


, attorney for Martin Kahn and Brnest 


Fendt, petitioners, for issuance O© @ Writ of Habeas Corpus, 


ORDERED, that the respondents, by and through the 
District Attorncy of 1e County of Nassau, show cause before 
this court at the courthouse thereot , 225 Cadman Plaza East, 
Brooklyn, New Yor) nm the 7th day of May, 1976, at 9:30 o'clock 


¢ 


forenoon ( § soon thereafter as counsel can be heard, 


hy a Writ of Habeas Corpus should no issue herein as prayed 
Z ft 


1; and why the petitioners should not be 


ae 


bail during the pendency of the proceedings initiated 


herein; and it is further 


ORDERED, that service of this order to show cause ‘and 


the petition and exhibits attached thereto and exhibit 
* @ 


under separate cover on the respondent District Attorney 


Olt Nassa 4, ON OF before the jird day of ays astey,, 


* 
* 


in the afternoon be deemed sufficione 8e 


— 
oy ene tet 


UNITED STATES DIS 


EASTERN 


scra1nat ne 
aAQaLNSt 


7% ree * "~ t o q ° , “4 
WALTER FLOOD as Warden o he 


Correctional Facility, 


Me 


4 
and the People of the State of New 
- 


Nace ryicmt 
WaSoau ~OUSIL 


York by and through the Hon. benis 


Dilion, District Attorney of the County 


ofr Nassau, 


Respondents. 


ABLE UNITED STATES DISTRICT COURT 
NEW YORK 


Martin Kahn 


SUTTER, 


‘ ar. 


* 7 
America and of the State of ! and reside within the Baatem 


District of New York. 
2. That on October 7, 1974 the petitioners were con- 
victed of possession of gambling records in the first degree 


based upon their pleas of guilty entered July 11, 1974, in the 


u County Court, Nassau County, New York, within the Eastern 


w York. That the petitioner, Kahn ; 
tary fine and a ten month period of 4 
titioner, Fendt, was sentenced to a 
monetary fine . 45 day term of incarceration, said periods 
of incarcerat to be served - the Nassau County Correctional 
Facility within the Eastern District of the State of New York. 
That by order entered January 28, 1976 (a-copy 
is annexed hereto as Exhibit A) the Appellate Division 
et 
reme Court of the State York, Second Judicial 
unanimously affirmed the petitioners‘ convictions 


opinion. That by certificate dated March 4, 1976.(a 


is annexed Bereto and marked Exhibit .B), the. Hon. 
Associate Judge of the New York State Court of 
denied petitioners' application for leave to appeal to 
petitioners have now fully exhausted their 
state remedies within the meaning of Section 2254, subdivision 
Title 28, United States Code 
‘hat prior to the entry of their guilty pleas, 
the petitioners sought by motion to suppress physical: avideyce 
seized pursuant to a search warrant on the basis of the lack of 
probable cause due to the insufficiency of the underlying 


affidavits and testimony before the issuing judge. Said mot:ion 
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was denicd, but a hearing was granted on the issue of ver ecety, ‘ 
: ’ ry ga 
and accuracy of the affidavit and testimony. ile 


5. The hearing was held before the Hon. Douglas }. 
“cung, Nassau County Covrt Judge, who held that the hearing. 
was properly before him and that the defendants: had failed to.«; 
prove perjury by the affiant and, therefore, the motion’ to | 
Suppress must be denied (a copy of the complete appendix on 
ie 
appeal at the New York State Supreme Court, Appellate Division? 
Second Department, containing all motions, decisions and.minutes 
of the hearing is submitted herewith under separate cover). 
6. An order of the New york Supreme Court (Hon. L. 


Kingsley Smith, Justice) was entered on October 21, 1974 staying 


the execution of the judgments pending appeal. The defendants,. 


having exhausted their state appellate remedies, are currently,’ 
+ 


free on such bail due to the graciousness of the Nassau County 


% ree 


District Attorney's office in extending the date of surrender, e 
and incarceration to May 10, 1976 in order that petitioners ites 
bring on this application. ats, . ‘uge.e ¥ 
7. Theat it is most respectfully submitted that, the 
petitioners herein did not receive a full, fair and adequate, ...; 


hearing in the state cour: proceedings, and were denied due ® 


process of law, in that tte trial judge refused to suppress 
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evidence illegally obtained from the pet {tioners’by a ssc 
ee 


warrant which was based on an affidavit and testimony containing 


material misstatements of fact as was manifestiy damowatxrabaa: A 
by the testimony adduced at said hearing; and that the trial court 
by 
uous . : : of 
overwhelming majority of the Circuit-Courts of Appeala. 

: : er : j, “tas a 
on this important Fourth Amendment issue and limited the issués Py 
to what the trial court felt was a very narrow New York! seach, 
or "“Alfinito” rule. 


Judge Young stated: 


"Por a period of upwards of five years 
opinions of several federal courts 
entertaining the issues of the effects 

of verious kinds of misrepresentations 

upon warrants and eavesdropping orders have’ ~ 
been published. The United States Supreme 
Court has not ruled on the issue, however. “ 
Our New York appellate courts have had ample 
opportunity to adopt this expanded basis 

for attack on warrants beyond perjuriousness. 
They have not done so. I consider it 
inappropriate for this nisi prius court 

to attempt to do sc.” 


The remainder of said opinion dealt with your relator *s ‘alleged 
— 


avoidance of the "perjury" issue and your relatdf's advacacy See, 


of another point of law not pertinent to the within application, ’ 
8. That it is respectfully submitted that the 
singularly unenlightening "affirmed no opinion" decision of the 


| New York State Supreme Court, Appellate Division, Second 


4e 
ge 
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Department, and the subsequent simple denial of leave to shag cf 
to the Court of Appeals (Exhibits A and B), leave’'as the. law. 


of the case only the decision of Judge Young wherein he pager : 


adopted in the federal cases were broader than the narrow 


confines of New York case law, but felt it inappropriate; Pe 
ben, ¥ 


his court to adopt those standards. 
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9. Given this limitation on the Fourth Amendment™: 


felt that the standards regarding misrepresentations by affiants i 


the petitioners imposed by the trial court below and % 
si 
oy the inaction of the appellate state courts, it. is’ 1 


respectfully submitted that the petitioners' Fourth Amendment © 


rights have been violated. The pditioners rely herein ane nbdien 


‘ 


i me 
of facts and Point I of their brief:submitted tox thee ap 


Supreme Court, Appellate Division, Second 


Mae 


« 3 es, - 
‘ * 4 % ‘ < . 
addition of a case from the Eighth Cirevit Courtrofs 


V Matinart, 492 F. 24 897), 
That this court's attention is-most cespectngant” | 
drawn to a relatively recent case from the United States Dist cipe, 


Court for the District of New Jersey which deals with a situation 


pele 


antic’: int eee wey County 
*' Guid in etek 32, a 


spiderman « 


| gimilar to the case at Bar and sotsa forth an (perhaps too): | 
7 % 


exhaustive study of current federal law on the subject. 
= t+ 
iL 
ws . : : j 
above that the petitioners' rights have been violated in th 
state proceeding by the state courts‘ narrow view of the law 


‘ 


regarding misrepresentations and search warrants which : view: 


: ‘ ; we : ‘ oe 
overemphasized the semantics of a single word "perjury" to the 


total exclusion of the broader federal standards, regarding this 
important Fourth Amendment question.(a glaring example of a 
material misstatement is contained in Detective Pp RR 
supplemental testimony before Judge Altimari where, he states, 
only two individuals ever seen entering the apartment. 
have been identified as a Mr. Ermest Fendt and Mr. Martin Kahn (by 
me. . The testimony at the hearing makes this manifest, where, 
Lang now claims that he didn't really mean a single apartment but 
the apartment building, where at least fifty-five people were 
observed entering and leaving, and maintains he's still technical}! 


correct since the only two of this multitude he bothered to 


identify were s targets. This is pure hogwash. Whether it be 


*y -S. ex rel, Petillo v. New Jersey, 400 F. Supp. 1152 (your 
relator is intormed that briecrs ve been filed with the Third 
Circuit Court of Appeals, bu iat a date for argument has not €as 
yet been set). 
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“perjury” or mero inarticulate verbiage by the ascii ride th 


made it a material 
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was never dealt with in sinion of the lower court given’ ‘the 


-imposed restrictions of thé sourt’s ruling.) 


12. That no prev:.ous application for the reliéfisdught |: 


herein has been made to any court, judge or justice. 


WHEREFORE, petitioners respectfully-pray that:a’ 


Writ of Habeas Corpus be directed to the respondents to the: end, 
that proper inquiry may be had and that petitioners thereby - 


be relieved of the unconstitutional convictions and sente erlcés’ 


_ 
imposed upon them and why e petitioners should not be released 


on bail during the pendency of the procecdings initiated herein, 
together with suc! -he further and differ eliefas ‘to. this 


court may seem just and proper. 


spectfully submitted, 


ie 
al Sony ee. ER, ESO., Relator 
——AtEorney. for agri Kahn & Ernest Fendt | 
Office & P. O. Address 
33 Willis piehai 


Mineola, New York 11501 
(516) 747-5800 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OFAMERICA ex rel. 
MARTIN KAHN and ERNEST FENDT, 


Petitioners, . 
JUDGMENT 
~- against - 
76°C 801 
JALTER J. FLOOD, as Warden of the 
Nassau Correctional Facility, and 
The People of the State of New York 
by and through the Hon. Denis Dillon, 
District Attorney of the County of Nassau 


Respondents. 


-—— seadieeinndemitadteaben? . 4 


A memorandum and order af Honorable * 


| George C. Pratt, United States District Judge, having been filed 


on July 16, 1976, dismissing the petition for a writ of habeas 


rs 


corpus, it is 
ORDERLD and ADJUDGED that the petition-: 
| er take nothing of the respondent and that the petition is dismissed. 


} Dated: Brooklyn, New York 
July ae , 1976 


-ECEIViZij JUL “2 1976 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA, EX REL. 
MARTIN KAHN and ERNEST FENDT, 
DOCKET NO, 76 C 801 
Petitioners, 
i7EMORANDUM AND ORDER 
- against - 
WALTER J. FLOOD, as Warden of the 
Nassau Correctional Facility, and 
The People of the State of New York 
by and through the Hon. Denis Dillon, 
District Attorney of the County of 
Nassau, 


Respondents. 


By this habeas corpus proceeding (28 U.S.C. Sec. 
2254) petitioners seek to review and set aside their state 
court conviction on the ground that the state court refused to 
suppress evidence seized pursuant to a search warrant which 
petitioners claim violated their constitutional rights under 


the Fourth and Fourteenth Amendments. 


Petitioners contend that the affidavits and oral 
testimony underlying the search warrant contained knowing, 
material misstatements and misrepresentations of fact which 


under a properly applied standard for federal review require 


sugnressses of the evidence seized under the warrant. This 


contention was aired at an evidentiary hearing held by the 
Nassau County Court on petitioners' motion to suppress. When 
that Court denied the motion, petitioners pleaded guilty to 


ssession of gambling records. 


Petitioners then appealed to the Appellate Divi- 
sion, Second Department of the New York State Supreme Court, 
urging error in the County Court's refusal to suppress the 
evidence seized under the warrant. That Court affirmed 
unanimously and without opinion. Petitioners’ subsequent 
application for leave to appeal to the New York State Court 
of Appeals was denied by Judge Wachtler on March 4, 1976. 
Following procedures established by many prior decisions, 


petitioners brought this procecding to obtain federal review 


of their claimed denial of federal constitutional rights 


against unlawful searches and seizures. 


Whatever may be the merits of petitioners’ argu- 
ment, we may not now consider them, for the Supreme Court 
Stone v. Powell, G4 U.S.L.W. 5313) on July 6, 1976 closed 
federal District Courts to habeas review of state court 
search and seizure issues where the state has provided an 


opportunity for full and fair litigation of the claim, 
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D STATES DISTRICT COURT 


A 
ERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, ex rel., 
MARTIN KAHN and ERNEST FENDT, 


Wii¢ NOTICE O} .PPEAL 
eee S Reorerrerretrstse tt 
Petitioners, gt ee One i 
OCKET #76 C..B01 
~ against - eh i 
. “hi “<9 on 


WALTER J. FLOOD, as Warden of the Nassau 


Correctional Facility, and The People of ee 
the State of New York by and through the wi § 
Hon. Denis Dillon, District Attorney of the ee 7s 
County of Nassau, wit. 

fo a 


Respondents. 


Notice is hereby given that MARTIN KAHN and ERNEST 


FENDT, the petitioners above named, hereby appeal to the United 


States Court of Appeals for the Second Circuit from the 
1emorandum and order dismissing the habeas corpus proceeding 
filed in the office of the clerk on July 15, 1976 and received 
by attorneys for the petitioners on July 22, 1976. 
Dated: Mineola, New York ‘ 
July Ze 1976 Z  scteeiee 
_ 2 P32, wi Slt aa 
GINO PAPA of’ SUMMER, MOFFATT, 
TO: YANNELLI & ZEVIN, P.C. 


Attorneys for the petitioners, 
Martin Kahn & Ernest Fendt 

Office & P. O. Address 

County Courthouse 33 Willis Avenue 

262 Old Country Road Mineola, New York 11501 

Mineola, New York 11501 (516) 747-5800 


HON. DENIS DILLON 
District Attorney. 
Nassau County 
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ttorneys 

\ffice & P.O. Address 
16 Court Street 
Srooklyn,New York 1124} 


CLERK OF THE UNITE 
DISTRICT COURT 
Eastern Distric’ f 
225 Cadman Plaza East 
Brooklyn.New Yori 


CENTS GILLON, ESQ. 
Cistrict Attorney 
Nassau County 

262 Old Country Road 
Minecla, New York 


WALTER J. FLOOD 

Wercen of Nassau County 
Correctional fFacititty 
East Meadow, ".Y. 
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suppress evidence seized pursuant to a search warrant t{ssuin: 


violation of their Constitutiona) Rfchts uncer the Fourth anc 


Fourteenth Amendments. 


3. Upon information erd belfef, following tne 


evidentiary heartag held by the Nasseu County Court, petitioners 


motion to suppress was dented and petitioners pleaded guilty. 
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rhe .ourt regsonec that since the issue before the 
ae was with regard to the perjurt<cus statements anc/or material 
misrepresentaticns of fact by the officer affient, protasle cause 
was not in issue and therefore the Court of Appeals decision in 
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deponent respectfully requests that the relief be granted herein. 
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UNITED -STAPES UF AMERICA, ex rei., 
MARTIN KAUN and ERNEST FENDT, 


Petitioner-Appellants, 
-against- 


; . AFFIDAVIT OF SERVICE 
WALTER J. FLOOD as Warden of the Nassau 


Correctional Facflity,. and THE PEOPLE . 
OF THE STATE OF NEW YORK by and through 

the HON. DENIS. BILLON, District Attorney 

of the County of Nassau, 


Respondent-Appel lees. 
Ld oe nnn odes nel Hee nae x 
STATE OF NEW YORK 
CovNTY oF KINcs =} 
MARILYN CLAUDIO, being duly | sworn, deposes and says: 
That deponent is not a party ‘ts the action and is over 
18 years of age and resides at 16 Court Street, fooklyn,N.Y. 
That on the 16th day of November, 1976 deponent served 
the within copy of brief and appendty upon Denis Dillon, District 
Attorney and Yalter J. Flood Warden, at 262 Old Country Road, 
Mineola, N.Y., and Correctional Facility, East Meadow, New York, 
respectively, the address designated by said attorneys for thet 
purpose by depestting a true copy of same enclosed in a post- -paid 
proger ly addressed wrapper, in a post office-efficial depository 
under the exclusive are -and custody of the United Staws Postal 
Service withtn the State of New York. 
Sworn te before me this 
té6th day of November, 1976 
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SCHULMAN & LAIFER 


Office and Post Office Address 
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To: 


Attoicey for 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, ey rel., 
MARTIN KAHN and ERNEST FENDT, 


Petitioner-Appellants, 
-against- 


WALTER J. FLOOD as Warden of the Nassau 
Correctional Facility, and THE PEOPLE 
OF THE STATE OF NEW YORK by and through 


the HON. DENIS DILLON, District Attorney 
of the County of Nassau, 


Respondent-Appel lees 


AFFIDAVIT OF SERVICE 


SCHULMAN & LAIFER 
ttorneys tor Petitfoner-Appellants 


Office and Post Office Address 
16 CourT STREET 

BROOKLYN, N Y. 11241 
UL 5-5840- 3855 


Dated, N.Y., 


Attorney for 
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